Congress enacted the Indian Child Welfare Act of 1978 (ICWA) 2 in response to congressional committee findings that state courts were removing an unwarranted proportion of Indian children from their families and placing the children in non-Indian environments. 3 The ICWA attempts to remedy the problem by creating exclusive tribal. jurisdiction over all proceedings involving Indian children residing or domiciled on a reservation, 4 and by providing for the transfer of foster care placement and parental rights termination proceedings involving an "Indian child" from state to tribal court -at the request of either parent, of an "Indian custodian," or of the child's tribe.' Additionally, the ICWA requires that state and federal courts give full faith and credit to tribal court decrees. 6 In cases where the state court retains jurisdiction, the ICWA requires that the court apply a special standard of proof before it can order a placement or termination. 7 When the court does make an adoptive or foster care placement, the ICWA provides that Indian environments be given preference. 8 The second subchapter of the ICWA authorizes family service programs on reservations. 9 The ICWA does not specifically provide funding.
In the 100th Congress, Senator Daniel Evans of Washington introduced legislation (Senate Bill 1976) designed to expand the scope of the .[CWA.' 0 In an effort to increase state compliance with the original Act and to further decrease the still disproportionately high rate of Indian parent-child separations, the bill would have changed the definitions of "child custody proceeding"" and "Indian child,' ' 2 increasing the number of children subject to the ICWA's provisions. The section of the original Act which allows either parent to object and block transfer from state to tribal court would have been largely removed," as would the section that permits a state court to find "good cause" to deny transfer.' 4 Further, Senate Bill 1976 would have altered the rules that apply when the state retains jurisdiction. For example, parental alcohol abuse and "non-conforming social behavior" would have been, inadequate to justify removal unless the court finds a "direct causal relationship between the particular conditions and ... serious emotional or physical damage to the child."', Senate Bill 1976 died in committee at the conclusion of the 100th Congress in December 1988, and has not yet been reintroduced (although the Senate Select Committee on Indian Affairs had suggested that a similar legislative package would be brought before the 101st Congress). 6 However, an examination of Senator Evans' bill aration crisis, explains why the situation provoked a congressional response, and how it fits into the historical framework. Part II first examines the most significant Indian "equal protection" cases. The jurisdictional and substantive provisions of the ICWA are then measured against the standards that have been set up by the federal courts. Part III looks at the principal changes between the amended and original versions of the ICWA to demonstrate that genuine and substantial constitutional objections have been raised to Senate Bill 1976. Finally, the comment concludes by suggesting that, at least in the present context, the consent of the affected individual should ultimately serve as the dividing line between Congress' plenary power over Indian affairs and the Fifth and Fourteenth Amendment prohibitions against racial discrimination.
I. Historical Background
This section briefly describes the legal and historical relationship between the states, the Indian tribes, and the national government in our federal system. The ICWA and the Indian family crisis that spawned it are placed within this tripartite regime.
A. "Plenary" Federal Power
The Constitution as adopted in 1789 mentioned Indians only two times: once where "Indians not taxed" were excluded from federal representative apportionment; 2 ' and again, under Congress' enumerated powers -"To regulate Commerce with foreign Nations, and among the several states, and with the Indian Tribes." '2 2 The latter provision has most often been used as the constitutional basis for congressional regulation of Indian affairs.
Chief Justice John Marshall laid out the extent of this federal power in the seminal cases of Cherokee Nation v. Georgia 23 and Worcester v. Georgia. 24 In Worcester the Court invalidated a Georgia statute extending state laws and state jurisdiction over the Cherokee Nation. Georgia had imprisoned two white missionaries, Samuel Worcester and Elizur Butler, under a sentence of four years at hard labor for entering the Cherokee Nation without the consent of the 21 . U.S. CONST. art. I, § 2, cl. 3 (immediately preceding "three fifths of all other Persons."). https://digitalcommons.law.ou.edu/ailr/vol17/iss1/7 state authorities. Based in part on his analysis of the history of Indian relations with Great Britain and later with the United States, and in part on a comparison of the Constitution with the Articles of Confederation, 5 the ,Chief Justice concluded that the Constitution simultaneously delegated broad power over Indian affairs to the national government, while denying it to the states: "These powers [the war power, the treaty-making power, and the Indian commerce power] comprehend all that is required for the regulation of our intercourse with the Indians. They are not limited by any restrictions on their free actions. ' 26 The Court relied on this federal preemption of authority to invalidate the Georgia law.
While President Andrew Jackson (elected as a proponent of Indian removal) highly criticized the decision, 2 7 Marshall's doctrine actually proved to be a two-edged sword. The President and Congress used the strong federal power the Court had now endorsed to remove the Cherokee and the other eastern tribes to territories west of the Mississippi. 2 3 Language in the Cherokee cases endorsing tribal sovereignty and federal guardianship responsibilities, however, makes it clear that Marshall would have preferred a very different result. 29 Other provisions of the Constitution have, at least in the past, supplemented the Indian Commerce Clause as a source of federal authority. Marshall mentioned two: the war power 0 and the President's power to sign treaties. 1 In the first century of the nation's existence both were significant. The Secretary of War had authority ("Intending to give the whole power of managing those affairs to the government about to be instituted, the convention conferred it explicitly; and omitted those qualifications which embarrassed the exercise of it as granted in the confederation.").
26. Worcester, 31 U.S. (6 Pet.) at 559. 27. Jackson is reported to have stated (probably apocryphally), "John Marshall has had his decision, now let him enforce it." The Court's decree was never enforced, although Georgia pardoned the missionaries the following year. Burke over Indian affairs from 1786 until 1849, when an act of Congress transferred the subject to the Department of the Interior.1 2 Active fighting between the government and Indians continued until late in the nineteenth century. 33 Until legislation (of questionable constitutional validity) barred the practice in 1871 ,' 3 4 much of the national regulation of Indian affairs tool: place through the medium of executive treaties. In the treatymaking context, Congress considered an Indian tribe equivalent to a foreign nation. Such treaties bound, and continue to bind, the states through the Supremacy Clause. 3 By this mechanism, federal power over Indian tribes vastly increased. Tribes ceded not only territory, but often the right to govern their own affairs. Except where expressly repudiated by the federal government, these treaties generally remain in force. Although the parties who signed these treaties possessed greatly unequal bargaining power, the courts have never used this disparity to question their legal force. In Fellows v. Blacksmith, 6 for example, the Court held that a ratified Indian treaty "becomes the supreme law of the land, and the courts can no more go behind it for the purpose of annulling its effect and operation, than they can behind an act of Congress." Nevertheless, courts -as a principle of construction -generally construe doubtful provisions of treaties and statutes in favor of the Indians.3 7 Congress may abrogate these treaties, 38 42 Chief Justice Roger Taney held that the Cherokee lands had "been assigned to them by the United States as a place of domicil for the tribe and they hold with the assent of the United States, and under their authority.
' 4 3 This authority was "too firmly and clearly established to admit of dispute."
The Rogers and Kagama reasoning is -at best -only partially consistent with earlier statements made by the Court in the Cherokee cases. Probably the most famous judicial explanation of the status of the tribes appeared in Cherokee Nation v. Georgia:
Though the Indians are acknowledged to have an unquestionable, and heretofore, unquestioned right to lands they occupy, until the right shall be extinguished by a voluntary cession to our government; yet it may well be doubted whether those tribes which reside within the acknowledged boundaries of the United States can, with strict accuracy, be denominated foreign nations. They may, more accurately, be denominated domestic dependent nations. They occupy a territory to which we assert a title independent of their will, which must take effect in point of possession when their right of possession ceases. Meanwhile they are in a state of pupilage. Their relation to the United States resembles that of a ward to his guardian. 45 In the same vein, the Chief Justice argued in Worcester v. Georgia that European titles in the New World conferred no more than an exclusive right to purchase land from the native inhabitants. 46 Perhaps because of its faintly circular quality -how can the national government gain title to the land without first having established sovereignty over its original inhabitants? -the territorial-ownership theory of federal power is rarely mentioned today.
Marshall's "guardian-ward" reasoning, however, remains a central justification for federal control. recently, in Morton v. Mancari, 4 1 the Court held that there is "a plenary power of congress, based on a history of treaties and the assumption of a 'guardian-ward' status, to legislate on behalf of federally recognized Indian tribes. '49 This line of reasoning -at least implicitly -is a limitation as well as a source of federal power. Presumably, actions designed to harm tribal Indians could not be justified as taken pursuant to a power to protect a dependant people." s The aggregate of these powers has been described as "the creation of a new power, a power to regulate Indians." 5 1 As in Morton, this authority is often defined by courts and commentators as "plenary." While this authority finds its constitutional origin in the Indian Commerce Clause, the courts have effectively supplemented this provision from both within and without the text of the Constitution. This supplementation partly explains why, while the reach of federal power under the interstate commerce clause has expanded substantially over the last two hundred years, 52 the reach of the Indian Commerce Clause expanded far more dramatically, with the growth occurring in an earlier time period. At least one limitation to this authority exists, however. The power can only be applied to "Indians.'" What powers over Indian affairs remain in the hands of the Indian tribes and the states? An Indian tribe, at least in theory, retains all sovereign powers which Congress has not chosen to take away from it. A tribes' powers are thus not delegated by Congress, but arise from an inherent sovereignty, (analogous in some ways to that of a state), that predates the existence of the federal union. 54 ) 515, 561 (1832) ("The Cherokee Nation, then, is a distinct community occupying its own territory, with boundaries accurately described, in which the citizens of Georgia have no right to enter, but with the assent of the Cherokees themselves, or in conformity with treaties, and with the acts of Congress.").
https://digitalcommons.law.ou.edu/ailr/vol17/iss1/7 cases. 5 6 In Worcester, the Court envisioned the Cherokees as holding their "right of self-government under the guarantee and protection" of the national government . 7 As a consequence of tribal courts' independent sovereignty, the Bill of Rights or other federal restrictions generally do not limit tribal courts, 58 although -at least on some issues -court decisions have gone the other way. 5 9 At the same time, the external sovereignty of the tribes has been severely constrained. State courts have exercised jurisdiction over disputes between non-Indians occurring on a reservation, and have heard suits by reservation Indians against outsidersA6
Tribal authority is often enhanced by congressional delegations of specific powers, in a sense restorations of powers that had previously existed, in accord with federal policies designed to promote reservation self-government. The ICWA is one example. Thus, for any exercise of tribal jurisdiction, it may be appropriate to ask if the jurisdiction is based on the tribes' inherent sovereignty or on a federal delegation of specific authority.
While the Cherokee cases virtually precluded state control over Indian affairs, absent a delegation of authority from Congress, more recent events have changed the situation in some respects. 
B. Federal Indian Policy
The ICWA represents an Indian policy at odds with itself. For most of the last two hundred years two competing conceptions have struggled for primacy. One view holds that Indians should be encouraged to assimilate into the dominant Western, "white" society. The other view aims to encourage the preservation of a distinct Indian culture, and to preserve the tribes and their reservations as separate, self-governing institutions. While one or the other of these views has tended to predominate during alternating time periods, often the two themes hopelessly intertwine and neither has ever completely crowded out the other. 65 The ICWA, primarily a product of the "separatist" view, was designed to enhance Indian self-determination and autonomy. 66 At the outset of the new republic, Congress intended the goal of Indian policy primarily to be to assimilate and "civilize" the native population. Thomas Jefferson perhaps became the most prominent figure in formulating early federal Indian policy, from 1789 until the onset of removal in the late 1820s. 67 Jefferson's idea, by no means a new one, was to convert the Indians into agriculturalists and provide them with the rudiments of a Western education. 6s https://digitalcommons.law.ou.edu/ailr/vol17/iss1/7 reducing the Indians' need for land, thus freeing up territory for white settlement. 70 The reduction of Indian land holdings, along with the protection of frontier settlements from Indian raids, were consistent and primary policy objectives until the early twentieth century.
The emphasis of Indian policy shifted from assimilation to separation with the onset of removal in the late 1820s. 71 This effort to transplant Indian tribes from the populous East to a newly created Indian Country west of the Mississippi was closely associated with the presidency of Andrew Jackson, 72 although the idea had originally been considered by President Jefferson, and Presidents James Monroe and John Quincy Adams at least nominally supported it.3 Ironically, the very success of the earlier efforts at assimilation had created a more sedentary society and thus increased Indian attachment to their lands making the policy more difficult to implement. 7 4 As the westward movement of the frontier soon engulfed these areas, removal to Indian Country did not prove to be a permanent and viable solution. A new policy of separation took place during the 1850s, 1860s, and 1870s, with the concentration of Indians into reservations within the former Indian Country.
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The General Allotment Act of 1887 (GAA) 76 marked a swing back to an purely assimilationist framework. The idea was to divide the reservations into parcels of 80 and 160 acres, and turn them over to individual Indians for cultivation. The federal government would hold the allotments in trust for the individual Indian for twenty-five years, after which time the Indians would receive full title. 77 Indians 70 . See Letter from Thomas Jefferson to Brother Handsome Lake, supra note 68, at 306-307. The revocation following the Revolutionary War of the British "Proclamation of 1763," which had confined the colonialists east of the Appalachians, had unleashed a tide of encroachment on Indian lands. At least one historian has listed the Proclamation of 1763 -in a sense a separatist policy -as an underlying cause of the American Revolution. Jom C. MILLER Undoubtedly, many of the proponents of allotment were sincerely interested in the well-being of the Indians. 7 9 At the same time, it is significant that the Allotment Act contained a provision that allowed the Secretary of the Interior to purchase and sell off "surplus" tribal lands. 0 Indian landholdings declined substantially during the allotment period."' The end of the allotment era and a shift back to a separatist policy came with the "Indian New Deal" under the Roosevelt administration. The new administration ended allotment, increased tribal landholdings, strengthened tribal institutions, and deliberately fostered Indian culture and languages. 2 Designed to shift authority towards self-governing tribes organized under new constitutions, the WheelerHoward Indian Reorganization Act 3 became the legislative center piece. The economic viability and independence of the reservations were increased.
Just two decades later, however, the policy reversed and the goal became "termination" of federal supervision of the tribes as inde- Johnson and Nixon publicly endorsed tribal self-determination, 93 and no substantial change in this essentially separatist policy has occurred through the Bush administration. Nevertheless, there have been tensions between some relatively conservative executive branch appointees, who may lean towards an assimilationist viewpoint, and the congressional committees, which seem more sympathetic towards tribal autonomy.94
C. The Indian Child Separation Crisis
Testimony before congressional committees in 1974, 1977, and 1978 documented the existence of a crisis in the Indian family and in its relationship with the state courts. 93 The problem is two-fold. On one hand, judicial decisions to remove children from their families because of parental abuse or neglect occur at a disproportionately high rate among Indian families. At the same time, most adoptive and foster care placements of these children have been with non-Indian families -thus, effectively removing the children from Indian society.
The statistics are impressive. In 1976 a task force of the American Indian Policy Review Commission found that 25% to 35% of all Indian children were being raised by non-Indians in homes and institutions. 96 The 1977 Hearings before the Senate Select Committee on Indian Affairs confirmed a figure of at least 25%. 9 1 These two numbers do, however, include children enrolled in off-reservation boarding schools -schools which are properly a separate subject unto themselves, although many of the issues overlap with those found in child custody and adoption. In particular, courts often place children in boarding schools as a means of providing substitute care https://digitalcommons.law.ou.edu/ailr/vol17/iss1/7
away from the reservations. 98 Indian children were in the early 1970s roughly six times more likely to be placed in foster care, and nearly four times more likely to be adopted, than were non-Indian children.
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When adoptions were ordered, between 75% and 93% of the children were placed with non-Indian families. 1 00 Various commentators have attempted to explain this crisis and to document its relation to federal Indian policies. The Task Force of the American Indian Policy Review Commission had this to say:
One of the most pervasive components of the various assimilation or termination phases of American policy has been the notion that the way to destroy Indian tribal integrity and culture, usually justified as "civilizing Indians," is to remove Indian children from their homes and tribal settings. This effort began in earnest in the 1880's when Indian children were removed from their homes and sent to distant boarding schools.' 0 '
The Commission found the current problem with child separations to result from an outgrowth of the continuation of past assimilationist policies. 0 2 Courts force children -in effect -to assimilate into non-Indian society via removal and placement proceedings in state court.
0 1 This need not be done intentionally. In the Commission's theory, ignorance of Indian lifestyles on the part of non-Indian social workers and state judges leads to culturally inappropriate child placement decisions.'°4 Bias would have the same effect. 103. See Abourezk, The Role of the Government: A Congressional View, in UNOER, supra note 102, at 12 ("Up to now, however, public and private welfare agencies seem to have operated on the premise that most Indian children would be better off growing up non-Indian.").
104. Id. at 80. Critics frequently cite two factors as playing a role in mistaken placement decisions. First, courts lack an understanding of the Indian extended family, 1 '6 and second, courts exaggerate the problem of Indian alcoholism. 0 7 For example, social workers might treat leaving a child with relatives outside the nuclear family as neglect, without considering the differing, though legitimate, practices of Indian families. Nevertheless, it is difficult to believe that these factors alone could account for the substantially higher rates of neglect determinations among Indian families. The Association on American Indian Affairs has suggested additional causes. These causes include: voluntary waivers obtained under varying forms of duress; the existence of financial incentives to secure children for adoption; termination proceedings in which parents do not know their rights and have no attorney; the use of family poverty as grounds for removal; the poor quality of state social workers; and the lack of funding for tribal family service programs. 08 When taken together these factors add up to a substantial problem.
See generally
At the same time, one should bear in mind that the general standard used in custody determinations is "the best interests of the child:"' 0 9 Such a subjective standard does open up the possibility for culturally biased decisions by a state court. But one should not use this fact to deny the existence of genuine problems in Indian societies. Reservation populations suffer from poverty, alcoholism, family disintegration, unusually high birth rates, and "cultural disorientation.""1 0 Urban Indians suffer from many of the same problems that other https://digitalcommons.law.ou.edu/ailr/vol17/iss1/7 poor inner-city minorities face."' Admittedly, removing children in many cases will likely accelerate the breakup of Indian families, and thus feed back into the problems faced by reservation societies. Poverty alone should not serve as grounds for removal.1 2 Nevertheless, some proportion of these removals could reflect the best interests of the individual child, even if they lie contrary to native American interests in preserving their own reservations. The same may be true of decisions to place removed children with more stable, wealthy, non-Indian families, at least in situations where the court cannot find suitable Indian homes."' To the extent that the Indian child welfare crisis arises from reservation social problems rather than mere procedural shortcomings, state or federal legislators will have great difficulty finding solutions.
In any event, the ICWA reflects a congressional judgment that dismantling a society by forcibly removing its children is unacceptable. The Act deals with the problem, whenever possible, simply by transferring the cases to tribal court. Such a shift in responsibility should prove helpful, and accords with governing assumptions that tribal Indians can better run their own affairs through autonomous political reservations. At the same time, a tension exists between the two separate goals of the ICWA; "to protect the best interests of Indian children," and "to promote the stability and security of Indian tribes."
4 This tension and the problems that can result from it become more stark in the consideration of the proposed amendments, Senate Bill 1976.
II. Equal Protection and the ICWA A. Due Process and Equal Protection
All persons born or naturalized in the United States and subject to the jurisdiction thereof, are citizens of the United Until quite recently, very few cases explicitly addressed the question of equal protection or due process limitations on the power of the federal government to pass laws singling out tribal or ethnic Indians for special treatment. The issue can be divided into two components:
(1) who qualifies as an Indian so as to be subject to special congressional regulation of Indian affairs; and (2) what are the limits on what can be done to those Indians who qualify? The early cases occasionally raise these issues in other contexts, without expressly mentioning equal protection. Moreover, only a single Supreme Court case has overturned an act of Congress regulating Indian affairs on anything resembling equal protection grounds, and the Court overruled that case just eleven years later." 6 Nevertheless, it is possible to derive certain rules from the existing cases.
The texts of the Fifth and Fourteenth Amendments do not in themselves reveal much. Section two of the Fourteenth Amendment provides that congressional representatives shall be apportioned by population -"excluding Indians not taxed." From this one might at least infer that Congress did not intend the amendment to eliminate the special status of tribal Indians, or to destroy Congress' power over Indian affairs (at least over those Indians "not taxed"). Beyond that, the language remains indeterminate.
The legislative history confirms that Congress did not intend that section one should directly alter the status of tribal Indians in American society."
7 Although the first section of the Civil Rights Act of 1866, the statutory precursor to the Fourteenth Amendment, originally qualified its definition of "citizen" with the "excluding Indians not taxed" phrase," 8 no such qualification appears in the crucial first Senator James Doolittle concurred, believing that the distinction between Indians taxed and not taxed was "fundamental" and recognized "[f]rom time immemorial," embodying the difference between traditional and assimilated individuals.121 All Senators speaking agreed that tribal Indians were not prepared for the rights and obligations of citizenship. Four months later, during the Senate debates on the proposed constitutional amendment, Senator Trumbull changed his position. He no longer considered the "not taxed" language as a limitation on citizenship appropriate. He feared the phrase shaded of a property qualification, and believed that independent, tribal Indians were not subject to the jurisdiction of the United States in any case, and thus would not be embraced within the scope of the proposed section one (which used the phrase "subject to the jurisdiction thereof" as its qualifier on the definition of citizen).22 Senator Doolittle, who believed that such Indians were in fact subject to federal jurisdiction, still wished to add the "Indians not taxed" language to emphasize that tribal Indians would not be covered. Although Doolittle's proposed amendment to insert the "Indians not taxed" language lost by a ten to thirty vote, those senators who voted against the limitation apparently did so in the belief that tribal Indians were already 119. In any event, it should be noted that the Equal Protection Clause is directed to "any person," not to "any citizen." Thus, it is not clear that the citizenship definition is directly relevant to the latter clause, even though they appear in the same section. 
3 6 While these suggestions may be consistent with an original-understanding-based interpretation of the Constitution, they lie contrary to existing precedent and the Court does not appear likely to adopt them. For the present, we may reasonably conclude that federal government discriminations outside the "benign" category will fall victim to the strict-scrutiny test: the regulation must be "necessary to the accomplishment of some permissible state objective, independent of the racial discrimination which it was the object of the Fourteenth Amendment to eliminate."' 37 The basic fact of the application of the Equal Protection Clause to the federal government seems to be settled law.
As to the distinction between tribal and assimilated Indians, a 1879 district court decision, United States v. Crook, 3 ' held that an individual may sever his or her tribal ties, assimilate into the general society, and escape the reach of the federal Indian power. The context was a writ of habeas corpus filed by twenty-five Ponca Indians, seeking their release from confinement on a reservation. The court found that the Indian had a "God-given right to withdraw from his tribe and forever live away from it, as though it had no further existence."' 3 9 Although Crook is infrequently cited and higher courts 131 . Id. at 3008-09 (holding that the governmental action must be substantially related to the achievement of an important governmental objective). 135. ROBERT 1887, 143 held that Congress, by its own actions, had removed allottee Indians from the scope of the federal Indian power. While the Court conceded that "it is for Congress to determine when and how that relationship shall be abandoned,"' 4 the Court would not allow Congress to revoke "the privileges of citizenship" once these privileges had been granted.
1 4 Thus, in Hef, the Court would not apply a 1897 federal law prohibiting the sale of alcohol to Indians to allotment recipients living off the reservation.
This result followed not because the 1897 Act directly violated the individual Indian's due process rights, but because, once the individual fell outside the scope of the federal Indian power, the federal government lost its constitutional authority to regulate his conduct. Such a regulation infringed upon the reserved police powers of the state.'4 The Court's reasoning, in assuming a federal government of limited and sharply defined powers, predated the more recent, expansive judicial interpretations of the powers granted the federal government.
47 Some critics of the ICWA have suggested that the law might be subject to a reserved power of the states or Tenth Amendment challenge. 1 4 8 However, in light of the reluctance of the Supreme Court since 1937 to enforce limits on the powers of the federal government vis-a-vis the states, one should not assume this to be the case. For example, the Court has now overruled even the relatively 140 . See Cohen, supra note 1, at 13-14 (quoted at the outset of this Comment); T~amE, supra note 28, at 1472. The existence of the case is acknowledged in H.R. But presumably a court could, if it wished, reach the same conclusion by holding that subjecting an individual to racially discriminatory legislation would violate his Fifth Amendment rights. Boiling invites such a result. 50 This conclusion may involve the additional step of proving that the discrimination is adverse, rather than "benign."'' Such a distinction potentially involves all the difficulties associated with the affirmative action cases, including what consideration a court should give to the rights of non-Indians affected by the law, and how harmful and beneficial legislation are to be distinguished. For example, how would a court determine if enforced abstinence from alcohol were harmful or beneficial to the individual? 5 2 While this area of the law remains uncertain, we can conclude that an adverse discrimination against a member of a racial minority group violates federal c6nstitutional guarantees." 5 3
The Court reached a different conclusion from In re Heff concerning the same legislation just eleven years later. In United States v. Nice, 5 4 the Court reversed itself and decided that Congress had in fact not intended to remove allotment recipients from the national guardianship, at least until the expiration of the twenty-five year trust period. 55 The Assistant Attorney General advocated this position before the Court. 5 6 Allottee Indians were once again forbidden to purchase liquor. Moreover, subsequent congressional amendment and executive orders have extended trust periods indefinitely. 7 The Court had displayed a deferential attitude toward prevailing congressional policies two years earlier in United States v. San- To all intents and purposes, the question of the eventual termination of the special relationship between tribal Indians and the federal government was placed within the political question doctrine, out of bounds for judicial decision. 1 60 The Court set out the modern rule governing equal protection analysis of national legislation on Indian affairs in Morton v. Mancari. 6 1 Non-Indian employees of the Bureau of Indian Affairs (BIA) claimed that a hiring preference for Indians constituted invidious racial discrimination in violation of the Fifth Amendment. After finding that the preference, dating from the Indian Reorganization Act of 1934, had not been.implicitly repealed by the 1972 Equal Employment Opportunity Act, the Court upheld the preference as a valid exercise of the federal Indian power. The Court found a clean solution in treating the classification as political, rather than racial:
[T]his preference does not constitute 'racial discrimination.' Indeed, it is not even a 'racial preference.' . . . The preference, as applied, is granted to Indians not as a discrete racial group, but, rather, as members of quasi- [Vol. 17
https://digitalcommons.law.ou.edu/ailr/vol17/iss1/7 sovereign tribal entities whose lives and activities are governed by the BIA in a unique fashion. 62 And in fact, only members of federally recognized tribes were eligible for the benefit. 6 3 Morton was an easy case, at least from the viewpoint of Indian law, since tribal members were receiving an indisputable benefit. The result could even have been reached under ordinary Regents v. Bakke or Metro Broadcasting Inc. v. FCC reasoning.1 6 If an Indian challenged a different law as an adverse discrimination, or if courts applied such a law to non-enrolled Indians, the Court could well reach a contrary result. The standard articulated in Morton, however, was close to a rational basis test:
As long as the special treatment can be tied rationally to the fulfillment of Congress' unique obligation toward the Indians, such legislative judgments will not be disturbed. Here, where the preference is reasonable and rationally designed to further Indian self-government, we cannot say that Congress' classification violates due process. 65 The Court's language and general attitude matches that seen earlier, in Sandoval and in Nice.
Two more recent decisions have answered some, though by no means all, of the questions left unaddressed by Morton. 6 Fisher expressly rejected the argument that denying the plaintiff access to state courts, under the particular facts of the case, constituted an impermissible racial discrimination. The Court justified this result by relying on the quasi-sovereign status of the tribe. As in Morton, this was a "political" rather than a racial classification. The opinion went further by stating:
[E]ven if a jurisdictional holding occasionally results in denying an Indian plaintiff a forum to which a non-Indian has access, such disparate treatment of the Indian is justified because it is intended to benefit the class of which he is a member by furthering the congressional policy of Indian self-government. Nevertheless, the facts in Fisher presented an easy case that did not raise the more complicated questions. All parties, including both parents and the child, were enrolled members of the tribe. Further, the child resided and lived on the reservation. The difficult issues of tribal control over non-members, of extraterritorial jurisdiction over children not domiciled on the reservation, and of tribal jurisdiction over parties lacking in minimum contacts with the tribal forum, were all lacking.
The Court handed down another significant decision in United States v. Antelope.' 7 1 Two Coeur d'Alene Indians challenged their murder conviction under the federal Major Crimes Act on the grounds that they were subject to invidious racial discrimination, because, as Indians, they were tried under felony murder standards which would not have applied if they had been tried in the state courts. In affirming their convictions, Chief Justice Warren Burger repeatedly stressed that congressional legislation directed at tribal Indians did not racially discriminate. 72 The judicial deference of the Mancari A footnote in the Antelope opinion, however, may say more than the opinion itself.
7 4 Burger here drew attention to the fact that both defendants were "enrolled members of the Coeur d'Alene Tribe and were not emancipated from tribal relations," 17s and that the crimes were committed within the confines of Indian Country. Chief Justice Burger then noted that "enrollment in an official tribe has not been held to be an absolute requirement for federal jurisdiction, at least where the Indian defendant lived on the reservation and 'maintained tribal relations with the Indians thereon."1 7 6 The Court declined to rule on the questions suggested in this footnote. Thus, the Court has yet to directly address the issues most relevant in the context of the ICWA. The Supreme Court has decided no significant Indian equal protection cases since Antelope in 1976.'7
The What rules can we derive from these cases? First, an ethnic Indian who. is not an enrolled member of a tribe and does not live on or near a reservation will not be subject to federal regulation of Indian affairs. Such an individual should succeed in a due process or an equal protection challenge if the statute even arguably harms that individual. Second, an enrolled member living on or near a reservation will be subject to special regulation. This individual will not have an equal protection remedy even if the statute appears to have a slightly harmful effect: the courts will defer to the judgment of Congress in the exercise of its federal guardianship responsibilities. As for situations in between, however, the recent cases shed so little light that we can only suggest legal and policy rationales for where the line should be drawn.
B. The Jurisdictional Provisions of the ICWA 1. 25 U.S.C. § 1911(a) Exclusive Jurisdiction
The tribe has exclusive jurisdiction "over any child custody proceeding involving an Indian child who resides or is domiciled within the reservation of such tribe."'1 The statute defines "Indian child" as an unmarried person under eighteen who is "either (a) a member of an Indian tribe or (b) is eligible for membership in an Indian tribe and is the biological child of a member of an Indian tribe.' '5 Section 1911(a) can be readily described as an ordinary "political" jurisdictional boundary, thus insulating the section from any equal protection challenge. It differs little from the fact situation expressly approved in Fisher v. District Court, 1 6 and does not represent a significant change from the law as it existed before the 1978 act passed -at least regarding states already using a domicile standard. For example, in Wisconsin Potowatomies v. Houston,1 8 8 a federal district court held that Michigan could not exert jurisdiction over three orphaned children, with an Indian father and non-Indian mother, based only on presence when the children were domiciled on the reservation. 8 9 The court reasoned: "If tribal sovereignty is to have any meaning at all in this juncture of history, it must necessarily include the right, within its own boundaries and membership, to provide for the care and upbringing of its young, a sine qua non to the preservation of its identity." 190 Citing past cases, the court held that the domicile of the children followed that of the parent with whom the children lived, and that the domicile of adults required two elements: intent and physical presence.' 9 '
On the other hand, prior to 1978 two states, Arizona and Montana, used mere presence as a basis for asserting jurisdiction over Indian children. 92 The decisions reaching this conclusion, In re Cantrell' 93 184. Id. § 1911(a); see also id. § 1903(1) ("child custody proceeding" includes actions concerning foster care placement, termination of parental rights, preadoptive placements, and adoptive placements).
The "Baby Keetso" case, which received considerable media attention in April 1988, was a section 1911(a) proceeding. A California superior court (Santa Clara County; Nichols, Judge) transferred jurisdiction to a Navajo tribal court after finding that the child was legally domiciled on the reservation. See, e.g., Los ANoELEs Trs, May 15, 1988, at 3, col. 1; Tnm, May 2, 1988, at 64; Statement of Violet Lui, Attorney, the Navajo Nation (May 11, 1988) The Fisher decision involved a child domiciled on a reservation where both the child and its parents were enrolled members. But under the exclusive jurisdiction provision of the ICWA, either the child or one of its parents might not be enrolled as a member. Moreover, it is quite reasonable to expect that one of the parents might not even be an Indian. A mixed blood child is still likely to be eligible for membership under the provisions of a tribal constitution. 96 Nevertheless, domicile remains a reasonable basis for jurisdiction, and is analogous to the standard that would govern in a conventional interstate custody dispute. No. 13116, supra note 17, at 20. But the BIA Guidelines state that "[t]he determination by a tribe that a child is or is not a member of that tribe, is or is not eligible for membership in that tribe, or that the biological parent is or is not a member of that tribe is conclusive." BIA Guidelines, supra note 196, at 67,586. system, and should, if necessary, be understood as an explicit requirement of equal protection. A reasonable construction of the statute could probably solve this problem without the necessity of reaching the constitutional questions. It is important to note that this issue did not arise in the case recently decided by the Supreme Court, Mississippi Band of Choctaw Indians v. Holyfield.
2 00 In Holyfield, the parents never attempted to completely sever their tribal relationship, but only to temporarily escape tribal jurisdiction.
25 U.S.C. § 1911(b) Transfer of Proceedings
Also potentially controversial is the section of the ICWA requiring that, for Indian children not qualifying for exclusive tribal jurisdiction: "ITihe court, in the absence of good cause to the contrary, shall transfer such proceedings to the jurisdiction of the tribe, absent objection by either parent, upon the petition of either parent, or the Indian custodian or the child's tribe .... "20, The definition of Indian child is unchanged. Such a child may, as discussed before, be born to a tribal member and a non-Indian. One can easily imagine a situation where a child, not enrolled as a tribal member, not domiciled on the reservation, perhaps living with a non-Indian parent, and completely lacking in contacts with traditional Indian society, could -theoretically -be subject to transfer of proceedings to tribal court.
Fortunately, Congress built two safeguards into the ICWA: first, the ICWA gives either parent the right to object and block transfer, and second, a state court can find "good cause" to deny transfer. Together, these provisions adequately safeguard individual rights and save the section from most equal protection challenges.
Jurisdiction under the ICWA seems at first glance to have characteristics of both territorial and federal subject matter jurisdiction. But the Supreme Court has described the jurisdictional issues raised by the state court Indian child custody cases to be subject matter questions.
2 0 2 Presumably, Congress has the power to take any issue concerning tribal Indians and assign it exclusively to either federal [Vol. 17 or tribal court. 2 0 3 All that Congress needs is constitutional power over the subject matter, which is, in effect, the individual Indian in question. One might therefore assume that the traditional procedural due process rules that apply to territorial jurisdiction do not apply here. Real or implied consent, for example, normally remains an adequate basis for a court to exert territorial jurisdiction 2 1 4 but not for subject matter jurisdiction. If this were just a question of territorial jurisdiction, then the parental consent option under section 1911(b) could itself provide an adequate jurisdictional basis for the transfer of proceedings to tribal court.
On the other hand, subject matter jurisdiction only extends as far as the delegated powers of the federal government. It would thus seem necessary to investigate the limits of the federal power over Indian affairs, at least as to ethnic Indians not enrolled as members of officially recognized tribes. The Supreme Court previously encountered this question in Sandoval, in Nice, and in Morton. But why not simply let the consent of the parent define the family's Indian status, and thus serve as the basis for subject matter jurisdiction? Let the parent, by the consent option, decide if they are in fact an "Indian" so as to fall within the federal Indian power. It is unlikely that anyone lacking a tribal identification would be willing to submit to tribal jurisdiction. While one can imagine the existence of a conflict of interest between the parent and the child, if the parent believed tribal courts would apply more lenient removal standards towards a neglectful or abusive parent, this possibility does not seem sufficient to justify restricting the parent's jurisdictional options. A parent's decision to live as a tribal Indian will inherently have consequences for that parent's child. The section 1911(b) situation is not significantly distinguishable from this general case.
A requirement that the child have minimum contacts with the forum tribe could, arguably, be read into the "good cause" exception to section 1911(b). 20 -While courts normally use "minimum contacts" as a due process test for territorial jurisdiction, 205. See Jones, supra note 187, at 1139 n.144. 206. International Shoe v. Washington, 326 U.S. 310, 316 (1945) ("due process requires only that in order to subject a defendant to a judgment in personam, if he be not present within the territory of the forum, he have certain minimum contacts with it .uch that the maintenance of the suit does not offend 'traditional notions of fair play and substantial justice."').
test here as an alternative method for defining subject matter jurisdiction, at least as a matter of statutory construction if not of constitutional law. A court would define an individual as "Indian" only if he possessed some minimal relationship with a reservation, such as membership or cultural ties. But the legislative history of the statute suggests that Congress merely intended "good cause" to be "a modified doctrine of forum non conveniens," 2 07 and the BIA Guidelines 28 stress problems such as reservations lacking a tribal court, late transfer petitions, objections by a child over twelve, 2 0 and witnesses located away from the reservation. 2 10 In any event, the parental consent provision by itself appears to be an adequate measure of the substantiality of the child's relationship with the tribe, at least as to section 1911(b) transfers. The statute probably does not need an additional safeguard.
C. Termination and Placement Rules in State Court
The ICWA does more than just transfer custody proceedings to tribal court; it also sets up special rules to govern state court proceedings in situations in which the state retains jurisdiction over the Indian child. These requirements potentially create more controversy than the jurisdiction transfers because they impact a broader group of individuals, some of whom will have only relatively insubstantial connections to reservation societies.
25 U.S.C. § § 1912(e) and (f) Evidentiary Standards
The ICWA only allows a state court to make foster care placements if "clear and convincing evidence" exists that continued custody "is likely to result in serious emotional or physical damage to the child. 208. See BIA Guidelines, supra note 196, at 67,591 ("It is recommended that in most cases state court judges not be called upon to determined [sic] whether or not a child's contacts with a reservation are so limited that a case should not be transferred. This may be a valid consideration since the shock of changing cultures may, in some cases, be harmful to the child. This determination, however, can be made by the parent, who has a veto over transfer to tribal court.").
209. The Department of Justice suggested that an older child's consent be made a statutory requirement for transfer. This makes good sense as it goes directly to the question of the child's status as an "Indian. beyond a reasonable doubt" shows that continued parental custody will cause such damage.2 2 In either case, the court must support its decision by the testimony of "qualified expert witnesses. 2 1 3 These provisions apply to all children meeting the jurisdictional definition of "Indian child." It is apparent that these provisions alter the standard of proof that is required before the court can issue a placement or termination order. 2 4 The idea is apparently to offset cultural bias on the part of the state courts. In a substantial number of cases the effect, unfortunately, is likely to be nothing more than simply requiring more abuse or neglect before the court can take action. Neglect in particular is not a yes-or-no determination to which a conventional evidentiary standard may easily be applied, but is a more complex question of degree.
Many of the children subject to these provisions were born to biracial relationships and may have no meaningful contacts with the reservation. For example, the existence of a father, enrolled as a tribal member, who has never even seen his illegitimate child, might be sufficient to invoke these provisions. v. Diana L. 216 In Junious M., the mother, part Filipino and part Nooksack Indian, did not know whether or not she was a tribal member, and apparently had never lived on the reservation. The illegitimate child's father, part Indian and part black, did not participate in the proceedings. The appellate court held itself required to apply the Act, even though the trial court found that the eightyear-old child "had developed no identification as an Indian.1 2 7 A case note on In re Junious described it as a "serious flaw" that courts should subject "children to whom Indian status is a complete 212. Id. § 1912(0. 213. The BIA Guidelines make it clear that this means an individual knowledgeable about "prevailing social and cultural standards and child rearing standards within the Indian child's tribe." BIA Guidelines, supra note 196, at 67,593.
214. "By imposing these standards, Congress has changed the rules of law with respect to the placement of Indian children. A child may not be removed simply because there is someone else willing to raise the child who is likely to do a better job or that it would be 'in the best interests of the child' for him or her to live with someone else.... It inust be shown that it is dangerous for the child to remain with his or her present custodians." Id. at 67,593.
215. This problem is mitigated by the definition of "parent," which "does not include the unwed father where paternity has not been acknowledged or estab- fiction and who are indistinguishable from other inner city, poor minorities" to standards designed to protect culturally differing child rearing practices.2 8
The parental consent and "good cause" safeguards that were part of section 1911(b) are not available here. As such, courts will subject ethnic "Indian" children (often of a very low Indian blood content) to differential treatment in state courts, without the consent of their parents, in situations where the child may lack significant contacts with a reservation, based solely on the fact that one of the biological parents is (or was prior to death) a member of a recognized tribe. Moreover, it is likely the child will not be an tribal member. The child's domicile and residence will be in the state, not on a reservation. In the more extreme situations, such a child cannot meaningfully be said to be subject to special federal regulation pursuant to the Indian affairs power. By default, courts should treat the section 1912 provisions -as applied to such individuals as racial discriminations properly subject to stringent judicial review.
The Department of Justice made essentially the same point in a letter sent to the relevant House and Senate committees in 1978. 219 The Department, however, relied on a state's rights theory: "It seems to us that the Federal interest in the off-reservation context [discussing the reach of the Indian Commerce Clause] is so attenuated that the Tenth Amendment and general principles of federalism preclude the wholesale invasion of state power contemplated by section 102 [25 U.S.C. § 19121.' '220 A Tenth Amendment argument and an equal protection argument may, as a practical matter, be the same thing. Both depend on the assumption that Congress has gone beyond the allowable scope of its power under the Indian Commerce Clause. As discussed previously, this comment focuses on equal protection out of a belief that the modern case law is more receptive to arguments based on individual as opposed to states' rights. 221 Defining exactly at what point this line is crossed is still a difficult problem. Moreover, there is an alternative argument: that the courts should defer to the congressional determination of who is an Indian, as the Supreme Court did in United States v. Sandoval and United States v. Nice. One response is that courts should apply the political question doctrine, and judicial deference generally, only to the question of the eventual termination of congressional power over Indian tribes, not to questions involving the status of individual Indians. United States v. Crook thus would remain good law. 222 Perhaps an even stronger response, however, is that a law discriminating adversely against a racial minority must be held unconstitutional if there is to be any consistency with the great body of existing case law. If this were merely a "benign" discrimination, as was the case in Morton v. Mancari, a judicial review of the boundaries of the federal Indian power might be less justifiable. But creating a special federal standard of proof in abuse and neglect cases, designed to be more stringent than the normal state standards, will likely result in harm to any child who lacks sufficient ties with traditional Indian society to make plausible a claim that the state court might be culturally biased.22 3 The child must experience more abuse or neglect before the state can take action.
While an equal protection challenge on behalf of such a child should succeed, no such cases appear to have been brought over the last decade. This may be because no party has an incentive to assert an equal protection claim on behalf of the child: the parents' interests lie directly contrary to the child's on the standard of proof question. At the same time, any statutorily defined standard of proof probably remains sufficiently vague that a trial court, sitting without a jury, could effectively ignore it without being reversed on appeal. This may well be what many courts do today, and might further explain why relatively few problems have surfaced with these provisions.
Nevertheless, the ICWA should condition the operation of the special standard of proof on the existence of some minimal relationship between the child and the reservation; a relationship that should include ongoing cultural or family ties substantial enough to make the child more a product of Indian than non-Indian society.
25 U.S.C. § 1915 Placement Preferences
When a state court makes adoptive placements of Indian children, the Act requires the court to prefer placements with the child's extended family, with other members of the tribe, and with other Indian families -in that order. 224 A similar provision exists for foster care placements, although here the placement should also be 222. See supra notes 138, 160. 223. In other contexts, the Supreme Court has held that a child should not be subject to adverse legal discrimination because of factors beyond the child's control. https://digitalcommons.law.ou.edu/ailr/vol17/iss1/7 "within reasonable proximity to his or her home." ' In both cases a "good cause" exception exists, and the child's tribe may substitute an alternative placement list.2 6 Moreover, section 1915 provides that " [w] here appropriate, the preference of the Indian child or parent shall be considered. . . ."227 These provisions apply to all children meeting the jurisdictional definition of "Indian child."
At the outset, courts could solve the over-inclusiveness problems that plagued the standard of proof provisions in section 1912 via either the good cause exception or the parental preference provision. However, it is clear from the BIA Guidelines that Congress did not intend the BIA Guidelines' section 1915 good cause provision to serve as a judicially imposed limitation on the definition of an Indian child. The court should generally confine itself to more mundane considerations.
2 8 At the same time, the Guidelines do suggest that a request from the parents or an older child not to follow the placement order should be sufficient to constitute good cause.2 9 But the legislative history states that the parent's request "is not meant to outweigh the basic right of the child as an Indian.
' 2 30 If the parents or older child gehuinely have the right to opt-out of the placement preferences, the statute would be free from most of the problems associated with the inclusion of children who are not meaningfully "Indian."
Even assuming that children who do not legitimately come within the congressional power over Indian affairs are covered by the placement preferences, however, these children do not obviously have an equal protection claim.? In comparison with the standard of proof provisions, it is less apparent that an affected child is being harmed. For example, placing a child in a similar racial or cultural environment is a common procedure in adoptions. 23 or emotional needs of the child .... The unavailability of suitable families for placement after a diligent search has been completed for families meeting the preference criteria.").
229.
Id. At the same time, the BIA Guidelines recommend that any party urging that an exception be made bear the burden of proof that such an exception is necessary. can readily be distinguished. Palmore forbade the removal of a child frora the custody of its natural mother when she remarried a man of another race: "[t]he effects of racial prejudice, however real, cannot justify a racial classification removing an infant child from the custody of its natural mother found to be an appropriate person to have such custody."1 234 Section 1915 concerns a placement, rather than a removal, and assumes not that the child will be subject to racial prejudice in a different racial and cultural setting, but that the child will adapt more easily to a biologically and culturally matching family. Additionally, of course, Congress designed the Act to preserve the existence of autonomous Indian tribes. This is not to say that it would make any particular sense to place an urban, multiracial "Indian" child with a traditional Indian family. Rather, the problems with such a placement simply may not rise to the level of an equal protection violation, at least from the viewpoint of the child. If it could be demonstrated that the placement rules harmed a child, however, one might still make an equal protection case on the child's behalf.
A parent might succeed with an equal protection challenge made on their own behalf, rather than on behalf of the child, but the point remains tenuous. Once a court orders a final termination of parental rights it is doubtful that the parents still have standing to sue. The parents certainly retain their rights during a temporary foster care placement, but the state also assumes an interest in the well-being of the child. Presumably, the court removed the child because of the abuse or neglect of the parents. At the same time, it seems unsatisfactory that the child would be placed in an Indian home if that were directly contrary to the preference of the parents.
The placement preferences are similar to several other procedural requirements imposed by the ICWA. For example, the Act requires https://digitalcommons.law.ou.edu/ailr/vol17/iss1/7 that notice be given to the child's tribe, 235 and that the tribe have the right to intervene at any point in the proceedings.
2 36 The parent of a child lacking sufficient contacts with traditional Indian society to qualify as a true "Indian," and hence arguably outside the reach of the congressional power over Indian affairs, might find it worthwhile to challenge the constitutionality of any of these procedural mechanisms if they could demonstrate some harm to the child or family.
III. Senate Bill 1976: The Proposed Amendments
The ICWA undertakes a difficult balancing of individual rights and tribal interests, and at times operates close to the line that divides a legitimate exercise of the federal power over Indian affairs from the constitutional protections of an individual from racial discrimination. This comment has argued that in some fact situations the original legislation already crosses that line. Congress may believe it necessary to push the constitutional limits of federal power in order to deal with a crisis situation in the Indian family. Unfortunately, the amendments Senator Evans proposed in the 100th Congress go beyond anything that could reasonably be required to correct abuses by state courts, and perhaps appropriately, if bluntly First. The bill is anathema to the salutary constitutional principle that legislation cannot stand if it makes classifications and distinctions based on race. If enacted, this bill would subject certain Indian children to the claim of jurisdiction of an Indian tribe solely by reason of the children's race. For example, under Section 101(b) of the bill, if a tribe seeks transfer of a child custody or adoption case from the state court to the tribe, the parents' objection to such transfer will be unavailing unless the objection is "determined to be consistent with the best interests of the child as an Indian .. . ." (emphasis added). The provision ignores all other aspects of the child's status as a human being. That, in my view, is pure racism.
The Fourteenth Amendment to the Constitution was adopted to protect the rights of the individual against classifications based on the individual's race. This bill cannot be reconciled with that guiding principle. It is not enough to say "but, this is 'Indian legislation."' Indians are, significant of the proposed changes in light of the discussion of equal protection standards contained in part II.
A. The Jurisdictional Provisions of Senate Bill 1976

Section 101(a) Exclusive Jurisdiction
As in the ICWA, the proposed amendments would give the tribal court exclusive jurisdiction where the Indian child resides or is domiciled on the reservation. The significant changes are in the definitions of "Indian child" and "child custody proceeding;" changes which are applicable in other portions of the bill. An "Indian child" would now include any unmarried person under eighteen who is a member of the tribe, or is eligible for membership in the tribe, or is of "Indian descent and is considered by an Indian tribe to be part of its community. ' "23 Moreover, "if a child is an infant he or she is considered to be part of a tribal community if either parent is so considered. ' 239 The definition of "[cihild custody proceeding" would now embrace "an Indian child regardless of whether the child has previously lived in Indian country, in an Indian cultural environment or with an Indian parent. " 240 Obviously, neither the child nor either of its parents need be an enrolled member of the tribe for these definitions to apply. Under the ICWA, at least one of the biological parents has to be an actual member before the provisions of the Act apply. But under the proposed amendments, the tribe need only claim that it considers one of the parents to be "part of its community." At least theoretically, any ethnic Indian in the country could meet these definitions. THE CHAIRMAN. The clear conclusion that I have reached from your statement is that this is a bad, bad bill and that "the bill should not be enacted." Now, having said that, am I correct to conclude that you believe the present law is sufficient, proper, non-racist, and American? Testimony of Ross Swimmer, Assistant Secretary for Indian Affairs (May 11, 1988) , in 1988 Hearing, supra note 10, at 58.
S. 1976, § 4(5).
239. Id.
Id. § 4(1).
https://digitalcommons.law.ou.edu/ailr/vol17/iss1/7
There is hardly more than a pretense that this classification is political, rather than racial. The Supreme Court used the rational basis test in Morton v. Mancari on the assumption that Indians would be regulated "not as a discrete racial group, but, rather, as members of quasi-sovereign tribal entities." 241 Such reasoning could not properly be applied to Senator Evan's proposal. Admittedly, the exclusive jurisdiction provisions of section 101(a) represent a less serious problem than other portions of the bill, since either residence or domicile on the reservation would be required.
But the parent appears to have lost the option of resigning his or her membership as a final method for escaping tribal authority. 2 The parent might attempt to resign, but the tribal authorities could still claim that that person was "considered to be part of a tribal community" and hence still an "Indian" for purposes of the ICWA. Any provision that subjects an adult individual, an American citizen, to tribal jurisdiction should ultimately be traceable to the consent of that individual. Although in the interstate context domicile may be a sufficient basis for jurisdiction, tribal jurisdiction over child custody matters should require something more. Without some form of genuine consent, the very existence of Indian reservations could become a form a racial discrimination. In this situation, unless at least one of the parents is presently an actual member, an equal protection challenge on behalf of the parent should succeed. 24 3
Section 101(b) Transfer of Proceedings
The problems with the section 101(b) transfer of jurisdiction provisions are more serious, and if enacted would unquestionably result in a violation of equal protection rights when applied in some fact situations. The same all-inclusive definitions of Indian child and child custody proceedings apply under section 101(b), but, contrary to the situation under section 101(a), the families affected will not reside or be domiciled on the reservation. Nor need the family reside anywhere near the reservation. In fact, most of the individuals who would qualify for transfer of jurisdiction probably live in Los Angeles, New York, or other major urban centers -hundreds or thousands of miles from the reservation.
The state court "shall transfer" the custody proceedings to tribal court "absent an unrevoked objection by either parent determined his right to equal protection under the Fourteenth Amendment. 2 0 Courts should subject section 101(b), involving both a fundamental right and the most suspect of categories, race, to strict judicial scrutiny, even though it involves congressional regulation of ethnic Indians.
While section 1911(b) of the ICWA only covers foster care placement and termination of parental rights proceedings, section 101(b) would also cover voluntary adoptions. 25 ' Transfer or even just tribal intervention in a voluntary proceeding potentially represents a greater infringement on the rights of the parent than would be the case with involuntary removals. Moreover, it is difficult if not impossible to justify such an infringement as intended to offset a supposed bias an the part of state courts. The overinclusiveness problem once again creates constitutional difficulties: this provision should be limited to those who genuinely fall within the scope of the federal power over Indian affairs. And as a matter of policy, if not of constitutional law, even enrolled members should be given the right to decline transfer to tribal court.
B. Termination and Placement Rules in State Court
Section 102 Evidentiary Standards
The only changes made specifically to the standard of proof provisions are aimed making it yet more difficult to remove children. For example, " [e] vidence that shows only the existence of family poverty, crowded or inadequate housing, alcohol abuse, or nonconforming social behavior" would not adequately justify a temporary or permanent removal unless it establishes a "direct causal relationship between particular conditions and the serious emotional or physical damage that is likely to result. ' 2 5 2 While the ICWA requires the court to "provide remedial services and rehabilitative programs" prior to ordering a placement, 2 3 these efforts would now have to be "culturally appropriate" and involve the child's tribe and off-reservation Indian organizations. None of these requirements would create an equal protection problem if Congress limited their application to families properly falling within Congress' authority over Indian affairs. Congress may legitimately believe that the special situation of reservation Indians requires modified placement and termination standards. As discussed and argued before, however, congressional authority does not embrace all ethnic Indians, but only those Indians possessing at least some minimal contacts with the reservation or traditional Indian society. The regulations could define the necessary contacts in terms of membership; residence or domicile on or near the reservation; specific consent; or perhaps even just substantial cultural ties. But Senate Bill 1976 has not made an adequate effort to establish such contacts as a condition to the operation of the proposed section 102. Instead, as mentioned previously, the bill broadens the definition of "Indian child" on which the section operates. As a constitutional matter, implementing section 102 is a step in the wrong direction.
In terms of policy, section 102 would further harm non-traditional ethnic Indian children by requiring yet more abuse or neglect before coun:s can remove children from their parents. Whether section 102 would help or harm children from traditional Indian families is a more difficult question. If Congress is correct in its assessment that such children are being needlessly removed from parental custody because of cultural bias in the state courts, then these adjustments to the standard of proof could well offset that bias and reduce the problem. However, the answer to this question is not directly relevant to the equal protection analysis presented in this comment, since this analysis only seeks to identify those families who do not politically or culturally qualify as tribal Indians, and who thus should not be included within special Indian legislation.
Section 105 Placement Preferences
At the outset, section 105 makes clear the intent of the placement preferences in the proposed amendments: "All placements of Indian children shall seek to protect the right of Indian children as Indians and the rights of the Indian community and tribe in having its children in its society." 255 Apparently, throughout Senate Bill 1976 and to a significantly greater extent than in the present Act, the first and primary goal is to preserve the existence of a separate Indian society within the United States. The "Declaration of Policy" at the outset of Senate Bill 1976, for example, concludes with the following statement: "Congress hereby declares its intent to protect the right of Indian children to develop a tribal identity and to maintain ties to the Indian community within a family where their Indian identity will be nurtured." ' https://digitalcommons.law.ou.edu/ailr/vol17/iss1/7 children, not just those who actually hold membership in tribes or live on reservations.
The proposed section 105, for example, contains the same mandatory preferences for placements with Indian families as does section 1915 of the ICWA. The significant changes, aside from the increase in coverage caused by the expansion of the definition "Indian child," lie in the unequivocal rejection of the right of the parent to opt-out of the preference scheme, and in the elimination of the section 1915 good cause exception. Under Senate Bill 1976, a preference expressed by the parent "shall be considered so long as the placement is made with one of the persons or institutions listed in subsections (b) or (C)." ' 257 In other words, only so long as the parents' prefer to place the child in an Indian environment. While the bill eliminates the good cause provision, it does allow a waiver of the preferences if a child of twelve or older objects or if suitable families cannot be found after "diligent search. ' 2 58 However, thege provisions do not permit courts to violate the "rights of the Indian community and tribe in having its children in its society. ' 259 Any loopholes that might have allowed a state court to get out from under section 1915 have effectively been closed.
In practice, these changes may be less significant if only because the existing Act allows state courts very little room to maneuver on the good cause and parental objection provisions as it is. Nevertheless, the proposed changes, questionable as a matter of policy, dramatize the need to confine the reach of such provisions to traditional, reservation-oriented Indians. It is the expansion in the definition of "Indian child" that ultimately causes the most concern, and that most severely accentuates the equal protection objections to the existing legislation.
Conclusion
Judicial recognition of a special federal power over Indian affairs is an admission that such regulation involves political judgments that courts generally cannot second-guess. At the same time, federal and state courts still have a responsibility to interpret the Constitution and to protect ethnic Indians as well as other groups from racially discriminatory legislation. Ultimately, we should not allow federal Indian regulation to cross this line.
Either Congress or the courts must ultimately define those Indians who come within the special regulation of Indian affairs in terms of their consent to that relationship. Voluntarily assumed and freely relinquishable membership in a tribe is the most obvious test. For 257. Id. § 105(e).
Id. § 105(c).
259. Id. 6 105(a).
